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Query:

International actors use different meanings for the terms Odetention,O Ocorrections,O
Oimprisonment, and Odetainee/prisoner/inmate.O How thternational, regional, and
Afghan laws use and define these terms?

Background:

This Consolidated Response addresses the meaning of the terms Odetention,O

Ocorrection,® Oprison,0 Oimprisonment,O and Odetainee/prisoner/inmate.O This terminology
reflects an important distinction between pre-trial and post-trial deprivation of liberty.

The presumption of innocence requires separation of individuals who have not been

convicted i.e. those who are awaiting trial, from individuals who have been convicted.
International standards provide that those individuals who have been deprived of their

liberty pending trial should lose no more rights or freedoms than are necessary to

ensure their appearance before the court or to protect the public. The presumption of
innocence must be reflected in their management. Thus, different terms are given to
individuals deprived of their liberty prior to and after conviction.'

Response Summary:

Part | of this Consolidated Response provides international and regional definitions
given to individuals and the facilities that house them prior to and after conviction of a
crime. Part Il provides the definitions of the relevant Afghan law translated into English.

The responses and our research confirm that the terms Odetention,O Ocections,O
Oimprisonment,O and Odetainee/prisoner/inreél are used differently in different
jurisdictions. While patterns of usage are apparent e.g. common law countries
generally define the term prisoner as a convicted person, there remains variation. The
information below should not be taken as most used terminology but rather examples of
the different uses of these terms. Practitioners will want to understand the different
uses, especially the use by national counterparts.
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I. International and Regional Definitions?
A. United Nations
The United Nations uses the following definitions:

Detained person means any person deprived of personal liberty except
as a result of conviction for an offence.

Detention means the condition of detained persons.*

Imprisoned person means any person deprived of personal liberty as a
result of conviction for an offence. °

Imprisonment means the condition of imprisoned persons as defined
above.®

B. International Criminal Tribunals

The International criminal tribunals also incorporate relevant definitions in their rules
governing detention. The International Criminal Tribunal for the former Yugoslavia uses
the following phrases, although the definitions do not reflect post-trial/post-conviction
terminology:

Detainee: any person detained awaiting trial or appeal before the Tribunal, or
being held pending transfer to another institution, and any other person detained
on the authority of the Tribunal;

Detention unit. the unit for detainees erected within the grounds of the host
prison;

Host prison: the penitentiary complex maintained by the authorities of the Host
State.’

The Special Court for Sierra Leone likewise only deals with pre-trial/pre-conviction
individuals. Their Rules for Governing the Detention of Persons provides the following
definitions:

Detainee: Any person detained awaiting trial or appeal before the Special Court
or otherwise detained on the authority of the Special Court;

Detention facility: All premises, as designated by the Registrar, where suspects

or accused are detained in accordance with these Rules and the Rules of
Procedure and Evidence.®
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C. Europe

The Council of Europe uses the following phrases in the European Prison Rules and
various Recommendations:

Any person against whom custody pending trial is ordered means the pre-
trial deprivation of personal liberty.’

Custody pending trial means detention.™®
Prisoner refers to individuals detained following a conviction.**
Prison means the institution or facility that houses prisoners.*?

The Irish Prison Rules provide an example of a member state of the Council of Europe.
The Rules also use the term Oprisoner,O although they apply this term to both convicted
and unconvicted individuals. Their prison rules do not provide definitions for the terms
OdetentionO and Oimprisonment.O Tokofving definitions, however, are provided:

Convicted prisoner means a prisoner who is being detained in prison by
virtue of having been convicted of an offence, whether or not a sentence
of imprisonment or detention has yet been imposed in relation to the
conviction

Prisoner means a person who is lawfully detained in prisonE

Unconvicted prisoner means a prisoner other than a convicted
prisoner.*®

D. Africa

The African Commission on Human Rights uses the terms “detention” and
“imprisonment” in the same manner as the United Nations but does not provide a
definition.**

South Africa recently revised their Corrections Law. In their revision, they removed the

terms Oprison,O Oprisoner,0 Osentenced prisoner,O and idemsed prisonerO with
Ocorrection,O Ocorrectional centre,0 Oinmate,O Osentenced offender,0 and Ounsentenced
offender.O The Correctional Services AmendmentAct (year etc) provides the following
definitions:

Correction means provision of services and programmes aimed at

correcting the offending behavior of sentenced offenders in order to
rehabilitateE
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Correctional centre means any place established under this Act as a
place for the reception, detention, confinement, training or treatment of
persons liable to detention in custody or to placement under protective
custody, and all land, outbuildings and premises adjacent to any such
place and used in connection therewith and all land, branches,
outstandings, camps, buildings, premises or places to which any such
persons have been sent for the purpose of incarceration, detention,
protection, labour, treatment or otherwise, and all quarters of correctional
officials used in connection with any such correctional centre, and for the
purpose of sections 115 and 117 includes every place used as a police
cell or lock-up

Inmate means any person, whether convicted or not, who is detained in
custody in any correctional centre or who is being transferred in custody or
is en route from one correctional centre to another correctional centre

Sentenced offender means a convicted person sentenced to
incarceration or correctional supervision

Unsentenced offender means any person who is lawfully detained in a
correctional centre and who has been convicted of an offence, but who
has not been sentenced to incarceration or correctional supervision.*

E. Middle East

This Consolidated Response does not contain extensive material from the nations of
the Middle East. The Arab Charter, however, provides the following Article that explains
its use of corrections terminology:

Article 20
2. Persons in pre-trial detention shall be separated from convicted
persons and shall be treated in a manner consistent with their status

as unconvicted persons.

3. The aim of the penitentiary system shall be to reform prisoners and
effect their social rehabilitation.*®

F. The Americas
The American Convention on Human Rights uses the terms OprisonerO and
OimprisonmentO when referring to individuals deprived of liberty after convicted of an

offence. It also uses the term OdetentionO when referring to deprivation of liberty before a
decision has been made by the appropriate judicial authority.*’
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G. United States

Each state uses its own terminology in criminal procedure and penal codes, and there is
variation in usage. Some states use the term OcorrectionsO to refer to both preonviction
and post-conviction deprivation of liberty. Some states may also house detainees and
prisoners at the same facility, while separating them in different blocks and/or buildings.
The following provide a sampling of State definitions in their corrections laws.*®

lllinois

Commitment means a judicially determined placement in the custody of
the Department of Corrections on the basis of delinquency or conviction.

Correctional institution or facility means any building or part of a
building where committed persons are kept in a secured manner. *°

Maryland

Correctional facility means a facility that is operated for the purpose of
detaining or confining adults who are charged with or found guilty of a
crimeE

Inmate means an individual who is actually or constructively detained or
confined in a correctional facility.?

Virginia

Local correctional facility means any jail, jail farm or other place used
for the detention or incarceration of adult offenders, excluding a lock-up,
which is owned, maintained or operated by any political subdivision or
combination of political subdivisions of the Commonwealth.

Lock-up means a facility whose primary use is to detain persons for a
short period of time as determined by the Board.

State correctional facility means any correctional center or correctional
field unit used for the incarceration of adult offenders established and
operated by the Department of Corrections, or operated under contract
pursuant to @ 53.1-262. This term shall include "penitentiary" whenever
used in this title or other titles of the Code.?*

For other examples of international, regional, and national laws, see the Compilation of
Resources below.
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Il. Afghan Definitions

As Afghanistan engages in the process of law reform, it has in some cases replaced
preexisting terminology. The following are a compilation of their terms from new laws
and preexisting legislation.

Article 7 of the newly enacted Prisons and Detention Centers Law provides definitions
for freedom deprivation quarters:*2

1) Detention center. it is a place where the accused individuals awaiting
their trial are held.

2) Prison: itis a place where individuals after the final decision of the
court are held.

INPROL member Zuhal Nesari has provided the following additional definitions,
paraphrased from Afghan law and her experience as an Afghan lawyer: %

Arrest: seizing of a suspected and accused person in custody by legal
authorityE #*

Oversight: holding the suspected person under control in a monitoring
center after arrestingE In practice the terms oversight/control and
detention have the same usage, and they are used equivalently.

Detention: the act or fact of holding a person in custody pending trial (See
Detention center, above).

Imprisonment. confinement of convicted criminals by the final court
verdict (See Prison, above).

Corrections: One of the aims of confinement of a criminal and offender is
to reform and rehabilitate him/her.
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Conclusion

In summary, although there are various terms used among international, regional and
national laws, commonalities can be found. The following terms and descriptions
illustrate patterns brought to light both by INPROL members and in the legal
instruments surveyed:

Corrections refers to the penal system, services, and programmes designed to
rehabilitate sentenced offenders.

Detention refers to pre-trial deprivation of liberty involving individuals who are
suspected of or accused of a crime and are awaiting pre-trial court processes.

Detainee refers to individuals held in detention.

Imprisonment refers to deprivation of liberty of individuals who have been
convicted of a crime.

Prisoner refers to individuals deprived of personal liberty as a result of conviction
for an offence. The term inmate is also used.

Prison refers to the facility where prisoners/inmates are housed.
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Compilation of Resources:

International Law

Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, G.A. res. 43/173, annex, U.N. Doc. A/IRES/43/173 (1989).

International Covenant on Civil and Political Rights, (1966).

Human Rights Committee General Comment No. 21 (1992).

Standard Minimum Rules for the Treatment of Prisoners, U.N. Doc. A/ICONF.6/1, Annex
LA, (1955).

International Criminal Tribunal for the former Yuqgoslavia, Rules Governing the
Detention of Persons Awaiting Trial or Appeal before the Tribunal or Otherwise
Detained on the Authority of the Tribunal, U.N. Doc. IT/38/REV.9 (2005).

Rules Governing the Detention of Persons Awaiting Trial or Appeal before the Special
Court for Sierra Leone or Otherwise Detained on the Authority of the Special Court for
Sierra Leone (2005).

Regional International Law

Africa

Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa,
African Union, African Commission on Human Rights (1996): Part M.

Americas

American Convention on Human Rights, (1969).

Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas, OAS, Inter-American Commission on Human Rights, OEA/Ser/L/V/I1.131 doc.

26, (2008).

Europe

Convention on the Transfer of Sentenced Prisoners, Council of Europe E.T.S. No. 112

(1983).

Council of Europe, Committee of Ministers, Recommendation No. R (80) 11 concerning
Custody Pending Trial (1980).
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Council of Europe, Committee of Ministers, Resolution (76) 2, On the Treatment of
Long-term Prisoners (1976).

European Prison Rules, Council of Europe, (2006).

Middle East

Arab Charter on Human Rights, Leaque of Arab States (2004).

Country Specific Legislation

Ireland, Prison Rules, 2007, S.I. No. 252 of 2007 (Ire.).

South Africa, Correctional Services Act, No. 111 of 1998 (S. Afr.).

Correctional Services Amendment Act, No. 25 of 2008 (S. Afr.).

" International Covenant on Civil and Political Rights, (1966): art. 10 (@ccused persons shall,
save in exceptional circumstances, be segregated from convicted persons and shall be subject
to separate treatment appropriate to their status as unconvicted personsO) Human Rights
Committee General Comment No. 21 (1992): para. 9 (Buch segregation is required in order to
emphasize their status as unconvicted persons who at the same time enjoy the right to be
presumed innocent as stated in article 14, paragraph 2.0).

2 Of twelve INPROL members who provided input, eleven agreed with one or more of these
definitions. One individual did not feel the term OdetaineeO was a common law enforcement term.
The full text of their comments can be found on the INPROL Web site at: www.inprol.org.

> Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, Use of Terms, G.A. res. 43/173, annex, U.N. Doc. A/RES/43/173 (Mar. 19,
1989), Use of Terms (b).

* Ibid., Use of Terms (d).

> |bid., Use of Terms (c).

% Ibid., Use of Terms (e).

7 International Criminal Tribunal for the former Yugoslavia, Rules Governing the Detention of
Persons Awaiting Trial or Appeal before the Tribunal or Otherwise Detained on the Authority of
the Tribunal, U.N. Doc. IT/38/REV.9 (2005); Preamble: Definition.

® Rules Governing the Detention of Persons Awaiting Trial or Appeal before the Special Court
for Sierra Leone or Otherwise Detained on the Authority of the Special Court for Sierra Leone
(2005), Rule 1.

? Council of Europe, Committee of Ministers, Recommendation No. R (80) 11 concerning
Custody Pending Trial (1980): art. 1 (emphasis added) (describing OCustody Pending TrialO and
Oany person against whom custody pending trial is orderedO).

" bid, art. 11 (emphasis added).

"' European Prison Rules, Council of Europe, (2006) (using the terms Prisoner and Prison when
describing detainees and detention facilities) (emphasis added).

2 |bid (emphasis added).

13 Jreland, Prison Rules, 2007, S.I. No. 252 of 2007 (Ire.)
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4 See, e.g., Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa, African Union, African Commission on Human Rights (1996): Part M.

15 Correctional Services Amendment Act, No. 25 of 2008 (S. Afr.).

' Arab Charter on Human Rights, League of Arab States (2004): Art. 20.

7 American Convention on Human Rights (1969), art. 5, 7.

'8 See Cornell University law School, Legal Information Institution, OCorrections: Overview,O
(providing links to all fifty state corrections laws).

¥ 1llinois Unified Code of Corrections, ©3.8.1 (2009) (emphasis added).

2 Maryland Correctional Services Act, @ 1-101 (2009) (emphasis added).

2l Code of Virginia, Prisons and Other Methods of Correction, & 53.1-1 (2009) (emphasis
added).

22 Afghanistan Law of Prison and Detention Centers (unofficial translation), Art. 7 (March 5,
2005) (emphasis added).

% Zuhal Nesari, comment on ODifference between ODetention and CorrectionsO as it might apply
to Afghanistan,O The Rule ofLaw Forum (December 24, 2009, ETD 06:14) (emphasis added).

* See Afghanistan Interim Criminal Code for Courts (unofficial translation), Art. 30 (OJudicial
PoliceOs ArrestO) (2004) (describing the procedure used to arrest individuals).
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